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“Yikes!  I just received a charge of discrimination.  What should I do?” 
Practice Tips for Responding to a Charge of Discrimination 

 
By Amy M. Toepper, Esq. 

 
Hopefully, it never happens.  However, despite your best HR efforts, it can happen to any 
good business – a charge of employment discrimination.  Panic is not necessary, but a 
consistent and timely approach will help in defending the allegations.  Here are some practice 
tips if you draft statements of position for the EEOC or state agencies. 
 
1. Time is of the essence.   

 
Take action immediately upon receipt of a charge as agency deadlines are at play.  As 
soon as the charge arrives, you want to review the allegations, identify the key players, 
and begin to organize your investigation.  If you use outside counsel, they should be 
forwarded a copy of the charge immediately. 

 
Also, note whether there are any special deadlines with that particular agency – for 
example, here in Illinois, the Illinois Department of Human Rights requires a Verified 
Response with 60 days – failure to submit one will result in a default judgment. 

 

2. Is the complaining party still an employee?  Be careful. 
 

If the employee alleging the discrimination is currently employed, ensure that his/her 
charge is kept confidential to the extent possible.  Importantly, avoid any actions that 
could suggestion retaliation on the part of the employer.   
 
In other words, now is not the time to reduce hours or wages, issue discipline, or 
demote the employee.  

 
3. Establish a rapport if you’re communicating with the agency staff. 

 
While this strategy is not always successful and an investigator is not always interested 
in having a report, you want to be professional and cordial nonetheless. 

 
Ensure that a representation letter is on file soon after receipt of the charge, so the 
investigator knows who to contact and when they can expect a response. 

 
If you let the investigator know that you will help them with the investigation, provide 
answers and responses in a reasonable and timely manner, and that you have no 
intention of hiding the ball, it will overall result in a better process.  
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4. Start your position statement with a short “snapshot” of your story.  

This includes an explicit denial of the Charging Party’s claim and a brief summary of the 
Employer’s position.  

Set the stage for the investigator as to the facts, arguments, and documents to follow. 

Example:  

“This position statement responds to the charge of discrimination filed by Charging 
Party John Smith against the Respondent Acme Products, Inc.  Mr. Smith alleges he 
was discriminated against and discharged because of his race (African American). Acme 
denies Mr. Smith’s allegations.  Acme Products did not discriminated against Mr. Jones 
because of his race or because of any other protected status.   

Rather, as is more fully described later in this position statement, Mr. Jones was 
discharged on June 19, 2014 because he violated the Employer’s written no show/no 
report policy. Specifically, Mr. Jones left work early on June 15 after an argument with 
his supervisor over a change in assignment, then failed to either report to work or call 
off for the next three days.” 

5.  Don’t ignore the bad facts.  

Highlight the facts that support your position, but don’t ignore the inconvenient, 
negative facts. Instead, acknowledge the negative facts, but explain why they don’t 
matter.  

For example, if the employee had excellent job performance for five years, you should 
acknowledge that he indeed had good performance evaluations, but the good 
evaluations are irrelevant since the misconduct that resulted in the Charging Party’s 
termination was separate and apart from an annual performance review.  

Yes, Charging Party’s performance reviews may have “met expectations,” but that does 
not negate the fact he/she … 

… Engaged in violent behavior at work 

… Or that he harassed another employee 

… Or that he stole merchandise. 

6. Be thoughtful when using specific employee names.  

You want to keep it simple and omit unnecessary names to the extent that you can. 

However, that being said, there also is some benefit including names of decision 
makers who played a role in an employment decision so as to make your story more 
convincing and fact-specific.   
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Consider the difference between these two statements: 

• “Acme Management determined that Mr. Jones was in violation of company 
attendance policy and subsequently terminated him.” 
 

• “Mr. Smith, Market Human Resource Manager for Acme Products in the Great 
Lakes Region, reviewed the company’s attendance policy and investigated Mr. 
Jones absences.  Following Mr. Smith’s review and upon consultation with his 
Regional Manager, Ms. Doe, he made the decision to terminate Mr. Jones 
employment.” 

The second explanation sounds more convincing because it is detailed, names the 
decision-maker, and demonstrates an investigation process.   

7.   Refer to relevant documents about the complaint and attach them to position 
statement.   

There is a saying that goes: “If it’s not written down, it didn’t happen.” 

Documents – particularly those drafted at the time of an incident - are a huge part of 
your defense and position.  Ideally, you want to be able to tell your story based on 
documents alone to exclude any suggestion that a rogue manager made an impulsive 
decision, or a that a manager was not consistent in his/her application of a policy. 

These inconsistencies leave the door open for an employee to suggest discriminatory 
motives.  

You want to be selective. You don’t want to send an agency a giant stack of documents 
where only really three or four pages were relevant.  Relevant documents can include: 

§ eeo policy 
§ job descriptions  
§ offers of employment 
§ disciplinary policies  
§ disciplinary documents  

 
Also, remember to redact personal information, social security numbers, addresses, or 
any other personal information. 

 
8.   Remember that your position statement is NOT confidential!  

All information in the agency’s file, including your position statement, will be 
discoverable should litigation ensue.  

Don’t say anything in your position statement that you would not want to have quoted 
in front of a jury or would hurt your defense.  


